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Wal-Mart bribery case to ice any ‘compliance defense’ in upcoming FCPA guidance

The Department of Justice (DoJ) is unlikely to offer companies a “compliance defense” in its much-anticipated guidance on the 
Foreign Corrupt Practices Act (FCPA), according to a former regulator and attorneys specializing in the anti-bribery statute.

“It is unlikely that they will provide an affirmative compliance defense,” Cheryl Scarboro, a partner at Simpson Thacher & 
Bartlett, who led the Securities Exchange Commission’s FCPA division from 2010-2011, told PaRR in an interview.

A compliance defense would protect companies from enforcement action for rogue violations if a company has a “legitimate” 
compliance program of checks and balances in place.

The US Chamber of Commerce has called for the DoJ to state publicly that it may defer prosecution if bribery has occurred in 
cases where a company has a rigorous anti-bribery compliance program in place.

However, opponents of the Chamber’s view believe a compliance defense would undermine the statute.

“Creating a ‘compliance defense’ … would amount to eliminating criminal liability under the Act all together by permitting a ‘fig 
leaf’ compliance program to insulate companies from knowing and intentional wrong-doing,” the Open Society Foundations 
said in a 2011 report.

Lanny Breuer, the DoJ’s assistant attorney general for the Criminal Division, announced last year that the DoJ was planning to 
offer FCPA guidance this year.

Scarboro said she believes that any statement would not differ from existing internal guidance used by regulators to ensure 
consistency. However, she added it would be complicated to distill all internal policy considerations used by regulators into a 
single statement.

As such, FCPA practitioners such as Mara Senn, a partner with Arnold & Porter, said she believes the DoJ guidance will be 
“milquetoast”, i.e. relatively timid and unlikely to change the status quo.

“They are not going to come with a hard and fast rule,” she said. “Anything we are talking about is tinkering.”

According to Senn, the ongoing Wal-Mart (NYSE:WMT) situation involving alleged wholesale bribery by its Mexican subsidiary 
Wal-Mart de Mexico has created political pressure not to offer US companies “an out” by simply having a robust compliance 
program.

Matthew Feeley, an FCPA practitioner with Buchanan Ingersoll & Rooney, also told PaRR that issues “south of the border” 
could also affect policy decisions in Washington.

“Wal-Mart hasn’t helped the issue either because Wal-Mart had a world class compliance program – it just didn’t work,” 
Feeley added, adding that there are allegations that senior management at the company suppressed an internal investigation.

Furthermore, as every case is fact-specific, regulators like to maintain the discretion to prosecute, Senn added, signaling that 
the DoJ may decide not to fully reveal its hand.

The importance of a compliance defense to companies involved in emerging economies where corruption is often 
commonplace cannot be underestimated, according to William Devaney, co-chair of Venable’s Foreign Corrupt Practices Act 
(FCPA) and Anti-Corruption Group.

“This is how a company defends itself,” he said, adding, “I would expect the guidelines to discuss what is appropriate behavior, 
especially in terms of agents and joint ventures.”

Devaney said that a compliance defense had worked “very publicly” in a recent case involving Morgan Stanley.

A 25 April statement by the DoJ absolved Morgan Stanley of culpability for the actions of a rogue employee charged for bribing 
a Chinese government official may have hinted that a de facto compliance defense might now be more widely accepted by law 
enforcement.
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“Morgan Stanley asked this guy 25 times: ‘Did you do anything wrong?’A lot of companies don’t ask that many times,” Senn 
said. “Whether it is effective or not is another question.”

But Feeley believes a clearly outlined compliance defense is unlikely to be included in any guidance.

“Out of all the reforms advocated by the US Chamber of Commerce, I’m the least optimistic about a compliance defense,” he 
said.

He added that the DoJ believes a compliance defense would allow companies to institute monitoring programs and then 
“wash their hands” of FCPA risk.

“[The DoJ] believes this will lead the way for backsliding in monitoring efforts – particularly in regard to low-level employees,” 
Feeley said.

Both Scarboro and Feeley said that US regulators are unlikely to imitate moves in the UK to offer a more explicit compliance 
defense.

“We may see more language about a robust compliance … program going a long way to increase the ‘credit’ given in 
enforcement actions, but I don’t think we’ll see any language like that found in UK Bribery Act,” Feeley added.

Senn also said the guidance may not be a game-changer because there are “so many different things out there” already, such 
as settlements and opinion releases.

This was a sentiment shared by Tom Fox, the head of a Houston-based boutique law firm specializing in FCPA and corruption 
issues.

“I think the guidance will be a compilation of the public information currently available,” Fox said, while adding, “It potentially 
can be of great use to the compliance practitioner if all of the various resources are located in one place.”

Scarboro also said that guidance from past cases, reports, and papers filed in the Morgan Stanley case gives an indication of 
what the government thinks.

“It’s not as if there is nothing out there now,” she said.

According to Feeley, the business community is yearning for more certainty in FCPA enforcement.

Currently, US enforcement authorities give “credit” for having a robust compliance program and have shown this in public 
settlements by issuing lower fines and deferred and non-prosecution agreements, Feeley added.

He said US authorities are already rewarding companies for having robust compliance programs but companies would like to 
put rogue violations to bed with a simple investigation and remediation.

“You cannot comfortably do that without an official compliance defense,” he said.
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