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The Three Fatal Flaws That Kill Noncompetes
By Joseph A. Dougherty

In the past, it was common for employees to work for one 
company for their entire career, slowly making their way up 
the corporate ladder to senior management. That is no longer 
the norm. According to a 2010 report from the U.S. Bureau 
of Labor Statistics, the average American now holds 11 jobs 
between the ages of 18 and 44. Especially for younger workers, 
the number of jobs held has steadily increased over the last few 
decades. In 1983, workers younger than age 35 changed jobs 
every three years, on average. Today, that number has dropped 
by half to 18 months. Because of this shift, we’ve learned that 
regardless of the state of the economy, employee turnover is 
now an anticipated event and a considerable cost of doing 
business that can’t be underestimated or overlooked. 

The burden of dealing with this problem falls largely to HR 
managers. While HR professionals usually do all they can to 
retain a high percentage of employees by creating a positive 
work environment, there isn’t much they can do to stop 
job-hopping completely. Unfortunately, this reality creates 
considerable risk. 

Anyone who takes the time to develop skills and become 
successful within a particular industry is likely, upon departure, 
to accept another job within that same industry. For a business, 
this often means that the employee is leaving to join a direct 
competitor. Since key employees are likely to know all of your 
best customers and most sensitive company information, they 
could conceivably take that information with them, with the 
intent to use it to undermine any competitive advantage you 
might have. This is a threat not only to a company’s hard-earned 
success but also to its very survival.

But there is some good news for HR managers and 
businesses: There are steps you can take to protect your 
company’s sensitive information and the business relationships 
you have with your best customers. The solution is a restrictive 
covenant, which is more commonly referred to as a noncompete 
agreement. A second type of restrictive covenant is the 
nonsolicitation agreement. However, this solution is not as 
simple as it might sound. Noncompete agreements and other 
restrictive covenants can be left open to legal challenges if not 
written carefully. 

When drafting a noncompete agreement, it is important to first 
understand that the enforceability of these contracts varies from 
state to state. California, for example, does not allow them at 
all. However, most states do allow for the enforcement of some 
sort of reasonable restrictive covenant. While it is always best 

to consult an attorney who is familiar with applicable state law, 
there are certain aspects of a noncompete agreement that are 
consistently required, regardless of the state law that applies. 
Unfortunately, these basic considerations are sometimes 
overlooked, subsequently rendering many noncompete 
agreements completely useless. Let’s refer to them as the 
“three fatal flaws.” 

You Can’t Get Anything for Free
Nothing in life is free. That is why it is important that restrictive 
covenant agreements be signed as part of the initial terms of 
employment. Every type of restrictive covenant requires some 
sort of consideration in order to be recognized as valid. That 
means an employee must be given something in return for 
signing it.

The best practice for employers is to require employees to sign 
restrictive covenants or noncompete agreements at the outset. 
This agreement should be, at a minimum, referenced in the 
initial offer letter or, even better, attached to it for the candidate 
to see its terms and understand its scope, and understand that 
he or she is required to sign as a condition of employment. 
While this may seem relatively obvious, it is sometimes the 
simplest steps that are ignored.

Asking a current employee to sign a restrictive covenant after 
he or she has been with the company for a period of time 
can be dangerous. While some states hold that “continued 
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employment” is sufficient to support a new restrictive covenant, 
other states require additional new consideration to support 
that same agreement. This additional consideration often takes 
the form of a promotion, raise or one-time financial payment. 
It is critical that you are aware of whether such additional 
consideration is necessary. 

You Can’t Protect Everything
While commonly called a noncompete agreement, that title is 
somewhat misleading. Legally speaking, you can’t prevent all 
competition. What businesses do have a right to prevent is 
unfair competition. Generally, this means businesses have the 
right to protect legitimate business interests. So, when drafting 
a noncompete agreement, businesses need to be specific 
about what they are trying to protect and consider whether 
or not the employee signing it actually poses a threat to the 
protectable business interests. 

Let’s first identify the three legitimate business interests that 
most states find protectable: trade secrets and confidential 
information; customer relations and good will; and specialized 
training and unique skills. 

Trade secrets and confidential information can encompass a 
range of different areas related to how the business operates. 
This can include customer lists, bid proposals, pricing and 
profitability, manufacturing processes, formulas, designs, and 
other data that is not known outside the company. Information 
falling into this category can be particularly damaging if an 
ex-employee passes it on to a competitor, as trade secrets are 
often part of the very foundation of a company’s success and 
advantage over its competitors. 

The protection of customer relations and good will is especially 
important for businesses in client service industries. For 
these companies, clients are the No. 1 source of revenue, and 
developing and maintaining positive client relationships is a 
critical part of building the business. While individuals may be 
responsible for nurturing these relationships and contacts, they 
would be unable to do so without the support and resources of 
their employer. That’s why the law typically allows and enforces 
contracts that restrict the ability of an ex-employee to divert 
clients when he or she moves to a new company, at least for 
a reasonable amount of time. This gives the employer a fair 
opportunity to retain customers and transition the relationship 
to a new company representative after a key employee has left. 

Finally, truly specialized training given to an employee or skills 
that were fostered while on the job can also be protected by a 
noncompete agreement. For this particular business interest to 
be recognized, the employer must demonstrate that the training 

was unique and extensive, and was not the product of standard 
training procedures. This protection is often difficult to establish 
in court and very factually specific.

Another factor businesses should consider when drafting 
a noncompete is the role an employee plays within an 
organization. A low-level employee will not have the same 
skills or access to sensitive information as a senior manager or 
executive-level manager. Asking every employee in a company 
to sign a noncompete agreement, regardless of the risks 
associated with the employee’s departure and association with 
a competitor, can prove unwise and counterproductive. 

It is prudent for a noncompete agreement to explicitly identify 
the business interests and protections that the company seeks. 
Not every business will have the same concerns or risks. While 
one company might be focused on keeping a former employee 
from taking customers with him or her to a new job, another 
will need to protect a long-held company secret. Careful 
introspection will help the company focus on what its true goals 
and risks are while crafting its restrictive covenants.

You Can’t Keep Someone Out of a Job
While many employers would prefer to prevent ex-employees 
from competing in any way, at any time and in any location, this 
is not a realistic expectation. For a noncompete agreement 
to be enforced, its duration and geographic scope have to 
be deemed reasonable by the courts. What is considered 
reasonable often depends on the scope of the individual’s 
role in the business. For example, an individual with national 
responsibilities and access to customers throughout the 
country likely will be subject to broader geographic restrictions 
than an individual responsible for a defined region or specific 
set of identifiable customers.

The key to creating enforceable geographic and time-specific 
restrictions is having meaningful justifications for them. For 
example, if a sales manager has a territory of 35 miles, a court 
may find a noncompete agreement restricting him from working 
anywhere within 75 miles to be unreasonable. Meanwhile, 
a national company may have more leeway in how large a 
geographic area it can restrict an ex-employee from working 
in. Either way, the geographic scope cannot be unlimited 
or unrelated to the individual’s actual former duties and 
geographic region. 

Similarly, time restrictions cannot be unlimited. A business 
cannot restrict an employee from ever working for a competitor 
for the rest of his or her life. It is important to set a specific 
amount of time. Usually, a safe marker is the time it will take to 
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adequately train a replacement for the job. For higher-level jobs 
or positions where contact with the customer is less frequent, 
employers may seek an even longer time restriction. While a 
longer time restriction may be found reasonable by the court, 
the longer the duration of the restriction, the higher the burden 
to convince the court that the time period is reasonable and 
necessary. 

There is no one-size-fits-all solution for selecting geographic and 
temporal restrictions for noncompete agreements. Just because 
another business has a one-year restriction for its ex-employees 
does not necessarily mean that will work for your company. 
Assigning an unreasonable time frame or geographic scope 
to a noncompete can be a fatal flaw that nullifies the whole 
agreement. Be sure you can articulate a good-faith basis why 
such restrictions are appropriate and not punitive.

Conclusion
Drafting a noncompete agreement may seem like a fairly 
straightforward administrative task that can be easily 
accomplished using templates found on the Internet. In reality, 
every noncompete agreement should be tailored to the interests, 
needs and risks associated with each individual company that 
seeks to implement them. Being aware of and addressing 
the above three fatal flaws will give a company a solid start 
in developing an enforceable noncompete agreement. That 
being said, it is always best to consult with an attorney who 
is knowledgeable in this field to ensure that the company’s 
business interests are truly protected.  

Joseph A. Dougherty is the co-managing shareholder in the 
Philadelphia office of Buchanan Ingersoll & Rooney. Dougherty chairs 
the firm’s Trade Secret and Restrictive Covenant Practice Group, and 
can be reached at joseph.dougherty@bipc.com or (215) 665-5362.
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