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Successor liability can be limited 
 before acquisition is made

Commentary by Matthew J. Feeley

For decades, U.S. companies have 
struggled to manage the risk of 
acquiring, or merging with, a 

business whose prior conduct may 
have violated the Foreign Corrupt 
Practices Act. That was true even if 
the acquisition target was a non-U.S. 
entity that was never obligated to 
follow the FCPA. 

For example, if the acquisition target 
is a private Brazilian company with no 
operations or contact with the United 
States, a U.S company that seeks to 
acquire the Brazilian target still may 
be held liable for the target’s historic 
conduct in violation of the FCPA.

The Securities and Exchange 
Commission and the Department of 
Justice did little to calm the waters 
when they initiated investigations and 
legal proceedings, and later reached 
settlement agreements, holding 
acquiring companies accountable 
for the prior sins of the acquired 
companies — a murky concept called 
“successor liability.”

Now, under growing domestic and 
international pressure, U.S. enforcement 
authorities are increasingly making 
clear that investigations in the merger-
and-acquisition context will focus on an 
acquiring company’s due diligence and 
efforts to integrate the target and make 
it FCPA-compliant going forward. 

Indeed, if both those factors are 
satisfied, U.S. authorities may decline an 
enforcement action. That is true even if a 
FCPA violation is identified and liability 
would otherwise attach by virtue of 
successor liability. 

To a certain extent, therefore, U.S. 
companies are able to manage the risk 
of successor liability by implementing 
rigorous pre-acquisition due diligence 
and post-acquisition FCPA compliance 
and integration programs. 

The legal concept of successor 
liability is rooted in state common law 
and was developed to prevent business 
entities from avoiding liability by 
transferring ownership or modifying 
organizational structure. 

Although the concept rarely 
is successfully applied in federal 
jurisprudence, in the FCPA context, 
both the SEC and the DOJ have taken 
the position that a company may 
be held liable for acts of an entity it 
acquires via merger or acquisition. 
This is true even if those acts took place 
prior to the merger or acquisition, the 
acts were unknown to the acquiring 
company, and the acquired entity does 
not fall within the jurisdictional reach 
of the FCPA. 

In FCPA circles, this concept is 
referred to as successor liability. It is 
undoubtedly one of the most substantial 
FCPA risks facing U.S. companies in the 
global marketplace. 

Yet the legality of successor liability 
in the FCPA context has never been 
tested by U.S. courts. Because the risks 
of litigation are staggering both for a 
company’s finances and reputation, 
companies facing issues of FCPA liability 
almost always settle with the DOJ and 
SEC rather than litigate.

Possible limitations
Although the risk remains daunting, 

recent efforts to limit liability for historic 

anti-corruption conduct, both here and 
abroad, may help to rein in the monster 
that is successor liability. 

The U.S. Chamber of Commerce, 
on behalf of a frustrated business 
community looking for some level 
of legal certainty, is aggressively 
advocating for changes in the FCPA 
statute that will limit successor 
liability risk. 

According to the Chamber, reform 
is necessary because the uncertainty 
of successor liability has a chilling 
effect on mergers and acquisitions 
and is harmful to economic progress 
and development. 

The Chamber advocates reforms 
to the FCPA that include removing all 
criminal liability for successor liability, 
or, at a minimum, the articulation of due 
diligence procedures that will shield an 
acquiring entity from such liability. 

Those reformation efforts, which 
are vigorously funded by the U.S. 
business community, will likely meet 
stiff resistance from the DOJ, the 
SEC and various non-governmental 
organizations. The battle over the 
Chamber’s recommendations should 
shape up within the coming year.

U.S. companies concerned with 
FCPA successor liability should also 
be encouraged by the recently enacted 
United Kingdom Bribery Act 2010. The 
act does not recognize any theory of 
liability akin to successor liability. 

Instead, the U.K. Bribery Act limits 
an acquiring company’s liability to the 
date of the closing, when it became 
“associated” with the target entity. Under 
the act, an acquiring company is liable 
only for ongoing bribery that continues 
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after the acquisition, as opposed to any 
historic conduct. 

The United Kingdom’s refusal 
to enact an anti-corruption statute 
recognizing a theory similar to 
successor liability is encouraging. U.S. 
and U.K. enforcement authorities, 
who traditionally collaborate closely 
on anti-corruption efforts, likely will 
work to harmonize both countries’ 
approaches to and evaluations of 
corruption and bribery.

liability Risk
Although it is still not possible 

to inoculate a deal against the risk 
of successor liability, there are 
recognized steps that U.S. companies 
may take to manage this risk during 
mergers and acquisitions.

Perhaps because of complaints from the 
business community and in recognition 
of foreign anti-corruption efforts, U.S. 
enforcement authorities have made 
encouraging public pronouncements. 

For example, in late 2011, a 
U.S. enforcement official publicly 
stated that evidence of a vigorous 
and comprehensive due diligence 
undertaking before an acquisition, 
and afterward, a similarly energetic 
integration and compliance effort, would 
go a long way to prevent enforcement 
action if an FCPA violation were 
discovered later. The official’s statement 
amplified a number of official “Opinion  
Releases” from the DOJ. 

Accordingly, to minimize the 
risk of successor liability, acquiring 
companies should conduct pre-
acquisition FCPA due diligence that, at 
a minimum, focuses on three efforts: 
risk analysis, systems and control 
evaluation and investigation. 

First, the acquiring company should 
evaluate the target’s risk, including the 
target’s association with government 
officials, use of consultants and agents, 
whether the target operates in a high-
risk country or industry, and the status 
of the target’s policies and procedures. 

For instance, if the target is a petroleum 
extraction entity requiring substantial 
government permits and operating in 
Nigeria and China, it must be considered 
extremely high-risk. If, on the other 
hand, the target is a book store chain in 
Canada, the risk is low. The due-diligence 
effort should be tailored accordingly.

Second, the acquiring company 
should closely evaluate the target’s 
current accounting and record-
keeping procedures. 

Third, the acquiring company should 
conduct interviews and accounting 
audits to identify past, and continuing, 
FCPA violations. The interview and audit 
process should be adjusted to reflect the 
target’s risk. A low-risk target might call 
for a few telephone interviews, while a 
high-risk target would require sending a 
full audit team to the country and perhaps 
engaging a forensic accounting firm. 

Lastly, the acquiring company 
should make sure that every step of the 
process is painstakingly documented 
for potential use as evidence of the 
due-diligence effort if U.S. enforcement 
authorities come calling.

Valuation stRategies
Another important strategy for 

managing successor liability is to value 
the risk based on the results of the due-
diligence process. In other words, if that 
process identifies past FCPA violations, 
deficient systems and controls, or 
an extremely high-risk operating 
environment, those issues may be valued 
as part of the deal. 

Potential valuation strategies include 
indemnification provisions, adjusting 
the deal price, and allocating potential 
fees and fines in the merger agreement.

In order to further manage successor 
liability, after an acquisition is closed, 
the successor company should work 
to promptly integrate the constituent 
entities and institute a robust FCPA 
compliance program.

A successful FCPA compliance program 
should be tailored to the corruption risk 
inherent in different geographies and 

industries, account for local culture and 
include periodic training, monitoring and 
audit functions. As with due diligence, 
all integration and compliance efforts 
should be well documented.

Although FCPA successor liability 
may be unpopular here and abroad, 
for the time being, the risk remains. 
U.S. companies need to recognize the 
risk and mitigate it with thoughtful 
FCPA due diligence and integration 
planning at the outset of the merger-
and-acquisition process.
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