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October 14, 2011 
 

 
VIA HAND DELIVERY 
   and ELECTRONIC MAIL 
  
Jacob Pewitt 
Deputy Chief of Staff 
Florida Office of Financial Regulation 
101 E. Gaines Street, Suite 118 
Tallahassee, FL   32399-0375 
 
 RE Regulatory Reduction Initiative 
 
Dear Mr. Pewitt: 
 
 The Florida Securities Dealers Association, Inc. (“FSDA”) thanks the Office of Financial 
Regulation (“OFR”) for reaching out to industry for input on its initiative to reduce unnecessary 
and burdensome regulations.  As the voice of Florida’s securities industry since 1933, 
representing broker-dealers, investment advisers, mutual funds and other investment firms, 
which combined employ over 100,000 people in Florida, FSDA wholly supports this effort.  We 
completely agree that unnecessary regulations cost money and jobs and are inconsistent with 
OFR’s obligations to taxpayers and constituent industries.   
 
 We are grateful for the opportunity to provide this input, derived from canvassing our 
members.  We present these following preliminary suggestions in hope to provide useful 
guidance to OFR’s effort toward regulatory reform.  As the process continues, we would                                                                                                                                                                                          
greatly appreciate inclusion, formal or informal, in your endeavor.  FSDA, again, thanks you for 
your hard work and suggests removal or amendment of the following provisions of Rule Chapter 
69W of the Florida Administrative Code. 
 
 
1. Provide more flexibility for OFR to enforce Chapter 517, Florida Statutes,  through 
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 Rules 69W-600.011 and 69W-600.021.  In general, this  can be accomplished by 
 grandfathering professionals already registered in the industry by, first, 
 removing the irrebuttable presumption of materiality from (2)(a) of each rule and 
 replacing “shall be denied” with “may be denied” in subsection (3)(a) of each rule.  
 Similarly, OFR should replace “will suspend or revoke” with “may suspend or 
 revoke”) in subsection (2)(b) of each rule.   Most important, OFR must, consistent 
 with due process, remove the irrebuttable presumption of moral turpitude from 
 subsections (14)(a)-(ff) of each rule.  FSDA wholly supports removal of dishonest 
 individuals from our industry.  As currently written, however, these inflexible rules do 
 not allow OFR to determine the proper outcome on the facts of individual cases, 
 causing the loss of jobs by preventing registration of otherwise qualified individuals.  
 Some such individuals may then have to close their  businesses and lay off employees.  
 The presumption of materiality denies a point of entry to prove that a non-disclosure 
 was not important.  Replacing “shall” and “will” with “may” allows OFR   flexibility in 
 determining registration issues. Furthermore, it will be in line with the language of 
 the enabling statute, which says, “[r]egistration under s. 517.12 may be denied or any 
 registration granted may be revoked, restricted, or suspended by the office . . . .” §
 517.161(1), Fla. Stat. (2011).  This revision would be more in line with due process 
 requirements, save jobs, and reduce overall costs.  The presumption of “moral turpitude” 
 is a straight forward violation of due process under  Florida law and makes the current 
rule vulnerable to challenge as an unlawful exercise of delegated legislative authority.  The 
 Florida Supreme Court has stated that determining  whether any particular conduct 
 “involves moral turpitude depends upon the  circumstances  surrounding the case.” The 
 Florida Bar v. Davis, 361 So. 2d 159, 162 (Fla. 1978).   An irrebutable presumption 
 of moral turpitude violates due process because an applicant with such an offense  cannot 
 show, and OFR cannot find, the applicant qualified for registration, again,  needlessly 
 costing both OFR and industry time and expense.   
 
2. Reform Rule 69W-600.007 to allow access to “mass transfer” of registered 
 associated persons.  OFR’s current rule is unique in the United States in disallowing 
 mass transfers of registered associated persons of securities dealers and investment 
 advisers engaged in corporate combinations.  If the conditions for a mass transfer are 
 found  by FINRA, the states are then permitted to “veto” FINRA’s approval based on 
 their local law.  Florida’s rule, however, is so narrowly written that such approval can 
 rarely be given.  As a result, individual applications for hundreds and potentially 
 thousands of associated persons must be filed.  This is enormous expense and, 
 unfortunately, an opportunity for errors, both by applying firm or firms and the regulator.  
 Worst of all, there is simply no  justification for this needless time and expense.  Every 
 one of the applicants is already registered, so no investor protection requires this rule. 
 
3. Repeal the rules or interpretation of rules that require withdrawal of temporary 
 registration approval for lack of fingerprint processing.  The temporary approval of 
 associated person registration should be extended and a deficiency letter issued requiring 
 review of the name-check results when they are received. Action can be taken at that time 
 if needed. Withdrawing the temporary registration is unfair and inconsistent with other 
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 states. 
 
4. Amend Rule 69W-301.002(1) to allow a state notary public to substitute a form of 
 acknowledgement complying with the law of the state or jurisdiction where such 
 notary public or official is qualified in lieu of the form of acknowledgement in the 
 form required by the rule. The insistence on use of the acknowledgment forms in the 
 standard forms listed in the rules creates unnecessary problems for an issuer located in a 
 state or foreign jurisdiction where local law may only permit a notary’s use of specified 
 acknowledgment forms. The current requirement is clearly an exercise in “exalting form 
 over substance.” 
 
5. In the alternative to 4., supra, remove the acknowledgment requirement completely 
 from Forms U-1 and U2. SEC registration statements do not have to be notarized. There 
 seems to be no known reason to require notarization in the first place. 
 
6. Eliminate Form U-2A completely and amend Rules 69W-800.001(1)(a)-(b), 69W-
 700.028(1)(b), and 69W-301.002(7)(b)(4) to reflect this elimination. OFR should 
 consider relying on the long-standing corporate law concept of “apparent authority.” We 
 suspect no one has ever challenged a securities registration application filed with a state 
 on the ground that it was an ultra vires act of the issuing corporation. 
 
7. Remove all requirements in 69W-600.016(3) for investment advisers to maintain 
 specific net capital except when they maintain custody of customers’ funds or 
 securities. Currently there are three levels of net capital an investment adviser must 
 maintain depending on what type of adviser they are. The minimum of $2,500 is what all 
 investment advisers must maintain.  Obviously, net capital of $2,500 is insufficient to 
 make any firm liquid.  Instead, it is only burdensome because the investment adviser has 
 to prepare and file financial statements  with OFR.  It is costly for OFR because the 
 regulator has to review them.  The next level of $5,000 is not based on a function of 
 service provided to the public but is, instead, based on how the net capital is computed.  
 An investment adviser that computes net capital pursuant to SEC Rule 15c3-1, which is a 
 broker-dealer rule, must maintain this minimum.  Finally, the highest level of $25,000 
 required net capital applies to advisers with custody.  This appears to be   the only logical 
 net capital requirement for investment advisers. 
 
8. Remove investment advisers from Rule 69W-200.001(9)(a) requiring registration of  
 branch offices.  This requirement is burdensome and serves no purpose.  Investment 
 advisers are already required to disclose office locations on Form ADV Part 1A, Item 
 1.F.   
 
9. In the alternative to 8. supra,  Rule 69W-200.001(9)(a), defining a branch office 
 should be modified to incorporate by reference FINRA Rule 3010(g)(2) for all 
 FINRA members.  A separate section could then be created that defines the term 
 “branch office” for investment advisers and issuer dealers, if necessary.  This change 
 would  ensure consistency between OFR and FINRA definitions, providing greater 
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 certainty and consistency to the industry.   Creating separate definitions for investment 
 advisers and issuer dealers would allow for definitions that more closely match the 
 operational practices of these industries. 
 
10. Rule 69W-200.001(9)(a), definition of Custody should be amended to track either 
 the definition under the Investment Advisers Act of 1940 (Rule 206(4)-2 d. 2.), or 
 NASAA model rules on custody (Rule 102(e)(1)-1(d)(2)).  This change would ensure 
 consistency between OFR and SEC/NASAA definitions, providing greater certainty and 
 consistency to the industry. 
 
11. Delete subsections 69W-301.002(7)(a) 3. and 4., and remove references to these 
 forms  from other rules where they appear (e.g., 69W-700.028(1)(b), 69W-
 800.001(1)(b), F.A.C.). These subsections incorporate Forms OFR-S-5-91 
 (Uniform Consent to Service  of Process, effective 11-22-10) and OFR-S-6-91 (Corporate 
 Resolution, effective 11-22- 10).  These forms are unnecessary as long as OFR accepts   
 Forms U-2 and Form U-2A,  which are already incorporated by reference in sub-
 sections 69W-301.002(7)(b) 3.and 4., F.A.C. 
 
12. Remove the requirement in subsection 69W-600.0092(1) that Form ADV Part 2 be 
 filed directly with OFR.  The Form ADV Part 2 is now available on IARD. 
 
13. Delete subsection 69W-600.013(1)(f) or, in the alternative, add covered securities as 
 allowable transactions. Selling unregistered, non-exempt securities is already a violation 
 of Section 517.07, F.S., and is therefore actionable by OFR.  Including this as a 
 prohibited business practice is duplicative.  As the rule currently reads, it is prohibited to 
 sell a covered security.  This conflicts both with Section 517.07, F.S. and federal law. 
 
14. Delete subsection 69W-600.013(2)(c).  This requirement is duplicative of subsection 
 69W-600.013(2)(c), F.A.C., since the described activity would violate FINRA Rule 3040.   
 
15. Update subsection 69W-600.0131(1)(a) to incorporate new revisions to SEC rules.  
 Consistency with SEC rules will smooth the transition for medium-sized advisers from 
 SEC to Florida registration. 
 
16. Eliminate subsections 69W-600.014(3)(c)-(g).  These rules are duplicative of subsection 
 69W-600.014(3) which incorporates by reference SEC Rule 204-2.  These duplicative 
 references are unnecessary and confusing to the industry. 
 
17. Resolve the apparent conflict between subsections 69W-600.014(7) (c) and (d).  
 These  two subsections both describe preservation requirements for records maintained 
 under  subsection 69W-600.014(3), F.A.C. 
 
18. Eliminate subsection 69W-600.014(7)(e).  This subsection appears to be duplicative of 
 subsection 69W-600.014(4). 
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19. Consider deletion of “merit review” under Rules 69W-700.001 - 69W-700.028. 
 OFR should consider deletion of “merit review” standards under these subsections.  
 Removing these standards would encourage capital formation in Florida, without 
 substantially increasing risk to investors. 
 
20. Amend Rule 69W-1000.001 to include more transparency by including a formula 
 for use of mitigating and aggravating factors in determining punishment and by 
 requiring OFR to show its reasoning for arriving at the punishment.  Subsections 
 (5)(a)-(w) explain what might mitigate or aggravate a determination of punishment, but 
 they do not constrain the agency or put a respondent on notice as to how those factors 
 have been applied.  Furthermore, subsections (6), 7(a), and (8) do not require OFR to 
 explain its decision to the respondent when the fine is imposed.  Putting the respondent 
 on notice with a detailed explanation will reduce litigation costs significantly and better 
 align with due  process requirements. 
 
 FSDA applauds the efforts OFR’s Division of Securities has made to reduce branch 
office and other application processing time.  We recognize OFR must process fingerprints in 
many cases, but urge OFR to make every effort to rely on results from FINRA to avoid needless 
duplication whenever possible.  In this regard FSDA especially appreciates OFR’s leadership in 
causing FINRA to release currently withheld fingerprint information required from control 
persons of broker-dealer and investment adviser applicants when those individuals are not 
themselves registered in Florida.  This practice is an excellent example of reducing costs, both to 
government and industry.   
 
 Finally, I am required to make clear that this letter is provided by FSDA, for which I am 
writing as FSDA President.  These views do not necessarily represent my personal views or 
those of Raymond James & Associates, Inc. or any of its affiliates. We thank you again for the 
opportunity to make these suggestions.  The FSDA looks forward to working with you in your 
continuing efforts.  . 
 
      Sincerely, 
 

 
 
      Daniel J. Kraus 
      President 
      Florida Securities Dealers Association 
       
 
 
 
CC:  Sean Stafford 
  R. Mike Underwood, Esq. 
  Alex Sabo, Esq. 


