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The Quiet Before the Storm:
FATCA May Pose Future
Litigation Risks for Third
Parties
By Sahel Ahyaie Assar*

When the Foreign Account Tax Compliance Act
(FATCA) was enacted in 2010, in the wake of the fi-
nancial crisis, its supporters hoped it would force
greater transparency among U.S. persons with finan-
cial holdings abroad.1 The law worked by effectively
conscripting foreign banks and other institutions to act
as enforcement intermediaries for the IRS and Trea-
sury.2 In the words of former Sen. Carl Levin (D-
Mich.), a co-sponsor of the FATCA legislation,
FATCA was intended to ‘‘force foreign financial insti-
tutions to disclose their U.S. account holders or pay a
steep penalty for nondisclosure.’’3 Not surprisingly,
the heaviest burden of compliance under FATCA falls
on those foreign financial institutions (FFIs), as well
as on individual Americans with offshore holdings.

Some foreign institutions have chosen to avoid
these burdens by denying services to Americans liv-

ing abroad. But whether that strategy will be effective
in the long run remains to be seen, as illustrated re-
cently by a decision from the U.S. Court of Appeals
for the Sixth Circuit affirming an Ohio federal district
court ruling. That case, Crawford v. Dep’t of Treasury,
ultimately strengthens FATCA’s teeth and could influ-
ence whether FFIs that deny services because of
FATCA can nevertheless be held accountable for inju-
ries traceable to the law.

BACKGROUND
Under FATCA, FFIs must provide the Internal Rev-

enue Service (IRS) with information on the financial
accounts of U.S. persons held individually or in a for-
eign entity in which the U.S. person controls or holds
a substantial ownership interest.4 Failure to provide
this information in a timely manner exposes the FFIs
to a 30% withholding tax on withholdable payments
sourced to the United States.5 To ensure compliance
with FATCA, FFIs6 around the globe have assumed
enormous financial burdens to build their systems and
operational capabilities to ‘‘capture, track and main-
tain the data and documents required for FATCA on
all clients.’’7 To that end, the FFIs’ risk management
and compliance departments are acting as de facto in-
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1 Foreign Bank Account Reporting and Tax Compliance: Hear-
ing Before the Subcomm. on Select Revenue Measures of the
Comm. on Ways and Means, 111th Cong. 12–13 (2009) (State-
ment of William J. Wilkins, Chief Counsel, Internal Revenue Ser-
vice).

2 Melissa A. Dizdarevic, Comment, The FATCA Provisions of
the Hire Act: Boldly Going Where No Withholding Has Gone Be-
fore, 79 Fordham L. Rev. 2967, 2989 (2011).

3 HIRE Act, 156 Cong. Rec. §1745, §1745 (daily ed. Mar. 18,
2010) (statement of Sen. Levin).

4 §1471(b).
5 §1471(a) (requiring a withholding agent to ‘‘deduct and with-

hold a tax equal to 30 percent of the amount of such payment’’).
6 FFIs include, very generally, all categories of foreign entities

that would be classified as FFIs under the Regulations. Such enti-
ties include banks, custodial institutions, investment funds, insur-
ance companies, wealth managers, family offices, trusts, partner-
ships, private equity firms, trust companies, and private trust com-
panies, to name a few. See §1471(d)(5). Intergovernmental
Agreements (IGAs) define FFIs to include a custodial institution,
a depository institution, an investment entity (including one
‘‘managed by’’ another financial institution, or a specified insur-
ance company. See, e.g., Model 1 IGA, art. 1.1.g. (financial insti-
tution, defined).

7 Bee Ling Ang, Fatca’d by the US IRS (Dec. 14, 2014), https://
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vestigators for the IRS and the U.S. Department of
Justice to detect and report the identity of U.S. ac-
count holders or face significant penalties.8 FFIs, act-
ing as third-party information reporting providers are,
therefore, serving as additional tools for the IRS to
close the gap between taxes owed and taxes reported,
as well as to verify whether an individual’s voluntary
reporting matches that of the FFI’s reporting with re-
spect to the identical information. Financial informa-
tion pertaining to individuals and business entities are
shared with the IRS and governments void of any pri-
vacy concerns.9 In fact, FATCA has not only removed
any indicia of privacy, it is causing serious distress in
certain parts of the world where, for example, infor-
mation relating to one’s financial affairs can lead to
disastrous consequences.10

Given that FFIs act as intermediaries or third par-
ties between an account holder and the government,
much of the day-to-day compliance decisions FFIs
make vis-à-vis an American account holder may come
under scrutiny with respect to a number of misalign-
ments and inconsistencies inherent in FATCA. First,
FFIs must continue to maintain strong compliance de-
partments, investing in resources that would allow
them to ‘‘detect, deter, and discourage offshore tax
evasion.’’11 Second, FFIs must make difficult judg-
ment calls in terms of entity classification as required
under FATCA, often times taking a position that
would lean on classifying an entity as an FFI to es-
cape a potential query by the IRS. This may not nec-
essarily be in line with the client’s analysis of the en-
tity classification (i.e., subjecting the taxpayer to en-

hanced reporting). Third, to ensure that FFIs are
compliant, they must be vigilant in determining who
is a U.S. person for FATCA purposes, and well-versed
with the U.S. tax rules relevant to U.S. immigrant sta-
tuses. These nuances are highly technical for U.S. tax
law purposes, and an additional burden for FFIs to re-
main vigilant in keeping adequate records, requiring
compliance officer to frequently question and inter-
view an account holder as to whether his or her immi-
gration status with respect to the United States has
changed in the course of the year. Finally, FFIs must
be mindful to maintain consistent treatment across
their client base, to ensure that they are treating all
customers in a non-discriminatory manner.

THE LEGAL FRAMEWORK: A BRIEF
OVERVIEW OF FFI REPORTING
REQUIREMENTS

FATCA’s Purpose
In the last decade, there has been a drastic shift in

the U.S. prosecution of international tax cases. Fol-
lowing the IRS’s success in the late 1990s and early
2000s in obtaining credible information pursuing off-
shore accounts via credit card information from John
Doe summonses and by also initiating its first offshore
voluntary compliance initiative in 2003 for taxpayers
to voluntarily report taxes in arrears, the IRS began to
learn about the practices and ways in which U.S. tax-
payers secured assets offshore. In addition, interna-
tional tax events in Germany, Lichtenstein, and Swit-
zerland, where employees of large financial institu-
tions provided credible information about the
identities of non-compliant taxpayers in those juris-
dictions (domestic and international),12 provided fur-
ther fuel for Congress to investigate the manner and
methods by which FFIs provided banking services to
non-compliant U.S. taxpayers.13

Subsequent to these international events that
brought additional information to the IRS and to the
U.S. Department of Justice with respect to Americans
holding offshore assets without disclosing same to the

www.forbes.com/sites/beelinang/2014/12/14/fatcad-by-the-us-irs/
#6059a5ffc553.

8 U.S. Dep’t of Justice, Credit Suisse Sentenced for Conspiracy
to Help U.S. Taxpayers Hide Offshore Accounts from Internal Rev-
enue Service (Nov. 21, 2014), https://www.justice.gov/opa/pr/
credit-suisse-sentenced-conspiracy-help-us-taxpayers-hide-
offshore-accounts-internal-revenue.

9 Most jurisdictions with strong data protection laws and pri-
vacy laws, such as Switzerland, have modified their banking con-
tracts or request a waiver from the U.S. account holder before the
information is communicated to the relevant tax authorities, either
directly to the IRS or to the competent authority in that jurisdic-
tion. See Stephen J. Dunn, Beware of Swiss Banks Urging Off-
shore Voluntary Disclosure to IRS (June 8, 2014), https://
www.forbes.com/sites/stephendunn/2014/06/08/beware-of-swiss-
banks-urging-ovdp/#174ac77c7089.

10 FATCA’s Flaws, The Economist (June 28, 2014), https://
www.economist.com/news/leaders/21605907-americas-new-law-
tax-compliance-heavy-handed-inequitable-and-hypocritical-
fatcas-flaws. See also the Testimony of Mark C. Crawford Before
the Subcommittee on Government Operations Regarding the For-
eign Account Tax Compliance Act, https://oversight.house.gov/
wp-content/uploads/2017/04/Crawford-Statement-FATCA-4-
26.pdf (Apr. 20, 2017).

11 Statement of Sen. Max Baucus, Chair, S. Comm. on Finance,
155 Cong. Rec. S10, 785 (daily ed. Oct. 27, 2009).

12 See, e.g., Dina Elboghdady, UBS Whistleblower Awarded
$104 Million by IRS for Helping in Swiss Bank Probe, The Wash.
Post (Sept. 11, 2012), https://www.washingtonpost.com/business/
economy/ubs-whistleblower-awarded-104m-by-irs-for-helping-in-
swiss-bank-probe/2012/09/11/1a7232a2-fc28-11e1-b153-
218509a954e1_story.html?utm_term=.c2c6d8980b06.

13 Senate Permanent Subcommittee on Investigations, ‘‘Tax
Havens Banks and U.S. Tax Compliance,’’ Staff Report, July 17,
2008. See also Scott A. Schumacher, Magnifying Deterrence by
Prosecuting Professionals, 89 Ind. L.J. 511 (2014).
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American tax authorities,14 Congress enacted FATCA
to bypass longstanding bank secrecy foreign laws that
it believed facilitated tax evasion by U.S. persons
overseas.15 Below is a summary of the relevant appli-
cable rules.16

Individual Reporting Under FATCA
For individuals living in the U.S., foreign financial

assets are reportable if the aggregate value of one’s
assets is equal or greater than $50,000 on the last day
of the tax year or $75,000 at any time during the tax
year.17 The amounts are doubled for married individu-
als filing jointly.18 For individuals living outside the
U.S., foreign financial assets are reportable if the ag-
gregate value of a U.S. account holder is equal or
greater than $200,000 on the last day of the tax year
or $300,000 at any time during the tax year. The
amounts are doubled for married individuals filing
jointly.19

FFIs Reporting Under FATCA
FATCA’s provisions relating to FFIs include foreign

banks, investment funds, hedge funds, private equity
funds, broker-dealers, and certain types of insurance
companies.20 FATCA also applies to depository and
custodial accounts maintained by FFIs.21 These FFIs
act as intermediaries or ‘‘third parties’’ between the
U.S. account holder22 and the IRS. They are tasked
with reporting detailed information for any account
held by a U.S. person23 to the IRS on a yearly basis.24

The information the FFIs are required to collect in a
depository account includes:

(1) the name, address, and U.S. Taxpayer Identifi-
cation Number (TIN) of each U.S. account
holder;

(2) the account number of each U.S. account
holder;

(3) the name and identifying number of the foreign
financial institution where the account is main-
tained;

(4) the calendar year-end balance or value of the ac-
count; and

(5) the total gross amount of interest paid or cred-
ited to the account during the calendar year or re-
porting period.

FFIs are required to report U.S. accounts annually
to the IRS on Form 8966.25 The report must include
the following specific information:

(1) the name, address, and TIN of each account
holder;

(2) the account number;

(3) the account balance or account value; and

(4) the gross receipts and gross withdrawals or pay-
ments.26

Form 8966 also requires an FFI to report the aggre-
gate gross amount of all income paid or credited to an
account for the calendar year, less any interest, divi-
dends, and gross proceeds.27 As stated above, failure
to provide the above information to the IRS subjects
the FFI to a 30% withholding penalty of the amount
of any payment originating from sources within the
United States.28 FFIs are required to obtain a waiver
where local laws would offend FATCA’s require-
ments.29

IGAs
The implementation of FATCA is governed by

Regulations and the IRS using a number of bilateral
agreements or intergovernmental agreements (IGAs)
referred to as Model 1 or Model 2 agreements with
foreign nations. To date, Treasury has concluded
IGAs with 114 foreign countries.30 These consist of
IGAs that are in force and those the IRS treats as hav-
ing an IGA in effect.31 Under a Model 1 IGA, the for-
eign government (referred to as a ‘‘FATCA Partner’’)

14 For a discussion, see Joint Committee on Taxation Tax Com-
pliance and Enforcement Issues With Respect to Offshore Entities
and Accounts, JCX-23-09, Mar. 30, 2009.

15 §1471(a).
16 For a comprehensive discussion of FATCA, see 6565 T.M.,

FATCA — Information Reporting and Withholding Under Chapter
4.

17 See §6038D; Reg. §1.6038D-2(a)(1) (requiring individuals to
report interests in specified foreign financial assets when filing
their federal income tax returns for tax years beginning after
March 18, 2010, using IRS Form 8938, Statement of Specified
Foreign Financial Assets).

18 Reg. §1.6038D-2(a)(2).
19 Reg. §1.6038D-2(a)(3)–(4).
20 Reg. §1.1471(d)(5).
21 §1471(d)(2).
22 A U.S. account is a financial account held by at least speci-

fied U.S. person or foreign entity with a substantial U.S. owner.
§1471(d)(1), §1471(d)(3).

23 §7701(a)(30); Reg. §1.1471-1(b)(141) (defining a ‘‘U.S. per-
son’’ to mean ‘‘a citizen or resident of the United States.’’). See
also §7701(b)(1)(A), §7701(b)(1)(B).

24 §1471(b)(1)(C).

25 See FATCA Report, https://www.irs.gov/pub/irs-pdf/
f8966.pdf.

26 §1471(c)(1); Reg. §1.1471-4(d)(3)(ii).
27 See Form 8966 (FATCA Report).
28 §1471(a).
29 §1471(b)(1)(F).
30 Treasury, FATCA https://www.treasury.gov/resource-center/

tax-policy/treaties/Pages/FATCA.aspx.
31 See Notice 2013-43, 2013-31 I.R.B. 113; Announcement
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agrees to provide information to the IRS with respect
to any U.S. account holder by requiring FFIs in Model
1 jurisdictions to collect this information and provide
it to the local tax authorities, which in turn delivers
the information to the IRS.32 In a Model 2 jurisdic-
tion, foreign governments agree to modify local laws
such as to enable FFIs in their jurisdiction to report
information about U.S. account holders directly to the
IRS.33 An FFI located in a FATCA Partner jurisdiction
that complies with the requirements of the IGA, in-
cluding registering with the IRS, is exempt from
FATCA and is ‘‘treated as complying with, and not
subject to withholding, under section 1471.’’34

U.S. Person Defined Under FATCA and IGAs
FATCA aims to reveal the identity of all U.S. per-

sons with financial accounts abroad. Under the Regu-
lations a ‘‘U.S. person’’ is defined as a ‘‘citizen or
resident of the United States.’’35 A resident alien is
defined as a foreign national who meets either (i) a
lawful permanent test or (ii) the substantial presence
test.36 Under the lawful permanent test, also referred
to as the ‘‘green card test,’’ an individual is classified
as a U.S. resident from the day the person is admitted
to the United States as a lawful permanent resident
until the day the person’s status is either formally re-
voked or administratively or judicially determined to
have been abandoned.37 While the resident alien holds
a green card, even an expired green card, the person
is deemed to have lawful permanent residency status
and is considered a U.S. tax resident, subject to
worldwide reporting, including FATCA.38 Under the
substantial presence test, a nonresident alien must
meet certain specific conditions, including physical
presence, to be considered a U.S. resident alien.39

A foreign national meeting the substantial presence
test may escape U.S. residency status if he or she can

demonstrate a closer connection to a tax home in a
country other than the United States. Establishing a
foreign tax home requires careful review and analysis
of numerous facts and circumstances, including, the
location of the person’s permanent home (or abode),
family, business, finance, social, and political relation-
ships.40 In recent Regulations issued by the IRS,41 in
the context of a client’s hold mail instructions — a
process that was prevalent before FATCA — a with-
holding agent must now ascertain and provide proof
of a customer’s residence in the country in the which
the account holder claims to be a tax resident (i.e.,
provide a permanent residence address), as opposed to
the prior rule that required the documentary evidence
to merely establish that the account holder held a
‘‘non-U.S. status.’’ Withholding agents reporting un-
der FATCA must now require documentary evidence,
‘‘establishing residence in the country in which the
person claims to be a resident for tax purposes.’’42

Presumably, this will be an additional risk for FFIs to
ensure adequate records. For example, merely show-
ing a non-U.S. passport to the withholding agent is in-
sufficient to prove that the account holder isn’t a U.S.
resident for FATCA purposes.

The complexity of U.S. residency status extends to
circumstances where a nonresident alien is deemed a
U.S. resident for part of a year. In such a case, the for-
eign national must supply two U.S. tax returns to the
IRS in the same year, one as a U.S. resident and an-
other as a non-U.S. resident.43

Under the IGAs, a ‘‘U.S. person’’ is defined as ‘‘a
U.S. citizen or resident individual.’’44 In addition,
IGAs must report ‘‘controlling persons’’45 that are
‘‘specified U.S. persons.’’46 These rules require care-
ful monitoring of residency dates and physical pres-

2014-17, 2014-18 I.R.B. 1001; and Announcement 2014-38,
2014-51 I.R.B. 951.

32 See, e.g., https://www.treasury.gov/resource-center/tax-
policy/treaties/Documents/FATCA-Reciprocal-Model-1A-
Agreement-Preexisting-TIEA-or-DTC-6-6-14.pdf. See art. 2, §1.

33 See, e.g., https://www.treasury.gov/resource-center/tax-
policy/treaties/Documents/FATCA-Model-2-Agreement-No-
TIEA-or-DTC-6-6-14.pdf. Model 2 IGAs exempt FFIs in the lo-
cal jurisdiction to provide information that would violate or cir-
cumvent local laws (e.g., Switzerland).

34 See §1471.
35 §7701(a)(30)(A). See also Reg. §1.6038D-2(a)(2).
36 §7701(b)(1), §7701(b)(6).
37 §7701(b)(6)(A), §7701(b)(6)(B).
38 §7701(b)(6).
39 Under the substantial presence test, a person must meet the

following conditions to be considered a U.S. person: (i) the per-
son must be physically present in the United States for 31 days in
the current year; and (ii) the person must be physically present in
the United States for a weighted average of at least 183 days over
a three-year testing period that includes the current and the two

preceding years. Presence in the U.S. includes all days in the cur-
rent year, one-third of the days in the preceding years, plus one-
sixth of the days in the second preceding year. Certain exemptions
apply. See §7701(b)(3).

40 Reg. §301.7701(b)-2.
41 T.D. 9809.
42 Reg. §1.1471-1T(b)(99) (‘‘the term ‘permanent residence ad-

dress’ is the address in the country of which the person claims to
be a resident for purposes of that country’s income tax.’’).

43 See, e.g., U.S. Dep’t of Treasury FATCA Resource Center,
Reciprocal Model 1A Agreement, Preexisting TIEA or DTC (Nov.
30, 2014), Art. 1.1.ee), https://www.treasury.gov/resource-center/
tax-policy/treaties/Pages/FATCA.aspx.

44 Model 1 IGA, art. 1.1.ff; Model 2 IGA, art. 1.1.y.
45 Model 1 IGA, art. 1.1.nn (meaning ‘‘a ‘natural person[s]’

who exercises control over an entity’’); Model 2 IGA, art. 1.1.ee.
46 Model 1 IGA, art. 1.1.gg (the ‘‘term ‘specified U.S. person’

means a U.S. person, other than [a corporate entity]); Model 2
IGA, art. 1.1.z.
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ence in the United States of account holders by
FFIs.47

FFI’s EXPOSURE POST-FATCA
As the burden for FATCA compliance falls squarely

on FFIs and other foreign entities receiving payments
from U.S. sources,48 the risks associated with poten-
tial disputes between an account holder and a third-
party government intermediary must be carefully ex-
amined. Complying with FATCA initially required
FFIs to streamline all existing agreements with ac-
count holders and, if necessary, to amend them in con-
formity with FATCA. In addition, FFIs were obligated
to revise internal protocols to include changes FATCA
made to internal know-your-customer (KYC) and
anti-money laundering (AML) rules. The latter are the
basis for the information-gathering FFIs undergo, in-
cluding gathering due diligence, reporting, and with-
holding. To that end, FFIs have a responsibility to ac-
curately review and validate the customer information
they collect from various internal and external sources
so as to make the proper FATCA classification as well
as to validate the immigrant statuses of their custom-
ers. With respect to the information-gathering phase,
FFIs must review their internal client master data-
bases to ensure the correct identity of the account
holder and ensure against internal mistakes (for ex-
ample, where an account holder has multiple account
names, multiple nationalities, and multiple residen-
cies).49

Entity Classification: An Endless
Guessing Game

The determination of the status of an entity for
FATCA purposes is not only a burden on individuals
and FFIs, but also a source of potential disputes.
FATCA requires analysis of voluminous Regulations,
IGAs, and IRS notices to assert with reasonable cer-
tainty the classification of an entity. FFIs are, there-
fore, under enormous scrutiny by the IRS and their re-
spective governments to ensure that an entity is accu-
rately classified or face a 30% withholding tax. To
ensure against a potential misclassification, FFIs are
leaning on the side of treating an entity for FATCA
purposes as an FFI, and thus reporting it to the IRS
either under the Treasury Regulations or, more likely,
as per an existing IGA in a Model 1 or Model 2 juris-
diction.

In certain complex cases, such as with respect to
the FATCA classification of offshore trusts, to cor-
rectly classify an account requires additional docu-
mentation from the trustees and the ‘‘ultimate’’ ac-
count holder, not always readily available. FFIs are
thus burdened to act as the liaison between the ac-
count holder (to solicit the information required under
FATCA) and the government agencies tasked with
transferring the information to the IRS. FFIs store
transaction data and client data in different systems.
Synchronizing this information with reasonable cer-
tainty requires precision and resources. Retrieving the
data from the various internal systems and aggregat-
ing them will not necessarily provide an accurate le-
gal entity reporting. With respect to recalcitrant ac-
count holders or those that have not provided suffi-
cient information to the FFIs, the withholding burden
is particularly difficult, putting strain on the FFI and
the account holder.

The Case of the Discretionary
Mandate

Many FFIs providing wealth management services
to private banking individuals are struggling with the
case of classification of a discretionary mandate for
FATCA purposes. A ‘‘discretionary mandate’’ autho-
rizes an FFI to manage the underlying investments in
a portfolio on behalf of a customer, according to the
customer’s financial and risk objectives. In a ‘‘discre-
tionary mandate,’’ an FFI may provide a broad array
of services, including foreign exchange transactions,
commodity futures trading, individual and collective
portfolio management, and ‘‘otherwise investing, ad-
ministering, or managing funds or money on behalf of

47 Certain exceptions apply to dual residents, subject to the rel-
evant IGA under review.

48 Scott D. Michel et al., U.S. Offshore Account Enforcement Is-
sues, 17 J. Tax Prac. 65, 79–80 (2014); see also Robert W. Wood,
FATCA Carries Fat Price Tag, Forbes (Nov. 30, 2011), https://
www.forbes.com/sites/robertwood/2011/11/30/fatca-carries-fat-
price-tag/#1beafae74ae9.

49 In addition to FATCA, FFIs must also abide by a separate
and equally burdensome set of rules in the European community
referred to as the Common Reporting Standard (CRS). CRS is a
standard for exchange of information that the Organization for
Economic Cooperation and Development (OECD) has drawn,
modeled on FATCA. The standard requires FFIs to disclose and
report information on foreign account holders to their local tax au-
thorities, who will in turn exchange the information with foreign
tax authorities. The United States is not a signatory to the CRS.
FFIs with dual U.S.-European nationals thus face multiple levels
of international tax compliance. Having two reporting systems
(FATCA and CRS) requires FFIs to manage two different report-
ing regimes with separate deadlines and different classification
rules, creating enormous compliance risks for the FFIs. See
OECD, Standard for Automatic Exchange of Financial Account
Information in Tax Matters (2014), http://www.oecd.org/ctp/
exchange-of-tax-information/standard-for-automatic-exchange-of-
financial-account-information-for-tax-matters-9789264216525-
en.htm. See also Rick Mitchell, Practitioner Sees Possible Nega-
tive Effect on Banks as U.S. Hesitates on Global Standard, 210

Daily Tax Rep. (BNA) I-4 (Oct. 30, 2014).
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customers.’’50 Where an account is held as an asset by
a foreign entity, because the discretionary mandate is
‘‘managed by’’ an entity that is classified as an FFI;51

the ‘‘discretionary mandate’’ — typically as an asset
in a stand-alone company that would otherwise be
classified as a passive non-financial foreign entity
(NFFE) — is classified as an FFI because of this rule
and, thus, the FFI is required to report the ‘‘discretion-
ary mandate’’ to the IRS as per the relevant IGA in the
FFI’s jurisdiction. This result leads to confusion in
many cases where the foreign entity certifies it is a
passive NFFE, yet the FFI has ‘‘actual knowledge’’
that the NFFE is ‘‘managed by’’ a professional man-
agement firm or trust company.52

Litigation Risks Facing FFIs Acting as
Third Parties

In Crawford v. Dep’t of Treasury,53 an Ohio federal
judge ruled that Sen. Rand Paul (R.-Ky.), and six
other plaintiffs did not have standing to file for pre-
liminary injunctive relief enjoining the U.S. govern-
ment from enforcing FATCA,54 the intergovernmental
agreements (IGAs) between the United States and
Canada, Czechoslovakia, Israel, and Switzerland, re-
spectively, and the Report of Foreign Bank and Finan-
cial Accounts (FBAR).

Judge Thomas Rose denied the plaintiffs’ request
for a preliminary injunction and ruled that their re-
spective injuries were ‘‘remote and speculative
harm[s], most of which would be caused by third par-
ties [i.e., FFIs], illusory, or self-inflicted.’’ 55 More
specifically, Judge Rose stated that the plaintiffs’
grievances would be properly directed to such third

parties and not the U.S. government as any injuries
cannot be traced to government action. In other
words, the problems related to FATCA — such as dif-
ficulty for Americans to obtain basic banking services
offshore and the disruption of family affairs with per-
sonal financial matters — are caused not by Con-
gress’s enactment of FATCA, but rather by the banks
and other entities obligated to enforce the law. He also
ruled that the public interest was best served by keep-
ing FATCA and its provisions in place.56

While Crawford predominantly speaks to privacy
law violations under FATCA,57 the case stands for a
dangerous precedent for FFIs whereby a U.S. account
holder’s grievance or injury relating to FATCA com-
pliance is directed at FFIs. In addressing the harm
raised by each plaintiff, the court held that none of the
plaintiffs, other than Senator Paul, ‘‘has alleged that
he or she has suffered or is about to suffer injury un-
der the FATCA withholding tax: none is an FFI to
which the tax . . . applies, and none has been assessed,
or informed that IRS intends to assess, the recalcitrant
account holder withholding tax imposed by
§1471(b).’’58

With respect to plaintiff Mark Crawford’s claims,
Judge Rose ruled that his injury — a financial loss
caused by the fact that his brokerage firm does not ac-
cept U.S. citizens as clients due to a bank policy —
resulted not from the enactment of FATCA but rather
from ‘‘decisions foreign banks make about whom to
accept as clients.’’59 After the enactment of FATCA,
many foreign banks closed their businesses to U.S.
customers precisely because the burden of maintain-
ing American accounts had become a compliance
headache of monumental proportions, subjecting the
foreign bank to unnecessary compliance hurdles, not
applicable to non-American account holders.60 The
court held, ‘‘Crawford cannot establish standing indi-

50 See, e.g., U.S.-Switzerland IGA, art. 2.1(11)(c) (defining the
term ‘‘investment entity’’ to mean any entity that conducts as a
business (or is managed by an entity that conducts as a business)
one or more of these activities or operations for or on behalf of a
customer). See also Reg. §1.1471-5(e)(4).

51 Id.
52 See, e.g., Bankers Want More Clarity in Proposal to Modify

Regs, Tax Notes (Sept. 10, 2015), http://www.taxnotes.com/tax-
notes-today/fatca/bankers-want-more-clarity-proposal-modify-
fatca-regs/2015/09/18/fy91?highlight=discretionary%20mandate
%20fatca. See also Company Seeks Resolution of Discretionary
Mandate Issue, Tax Notes (May 10, 2017), http://
www.taxnotes.com/tax-notes-today/fatca/company-seeks-
resolution-discretionary-mandate-issue/2017/05/24/
18bn8?highlight=discretionary%20mandate%20fatca.

53 Crawford v. Dep’t of Treasury, No. 3:15-cv-00250 (S.D.
Ohio Sept. 29, 2015) (hereinafter, ‘‘Crawford’’). The petition
challenged the constitutionality of FATCA and sought to strike
general key provisions of FATCA, arguing that it violated the
Fourth, Fifth, and Eighth Amendments of the Constitution.

54 The complaint also requested relief with respect to intergov-
ernmental agreements and filing Report of Foreign Bank and Fi-
nancial Accounts, not discussed in this summary.

55 Crawford, at 36.

56 Id.
57 ‘‘FATCA eschews the privacy rights enshrined in the Bill of

Rights in favor of efficiency and compliance by requiring institu-
tions to report citizens’ account information to the IRS even when
the IRS has no reason to suspect that a particular taxpayer is vio-
lating the tax laws,’’ thereby violating the Fourth Amendment.
Complaint at 2, Crawford v. U.S. Dep’t of Treasury (c.v. case No.
15-250) (July 14, 2015). See also Robert Goulder, Litigating
FATCA: Rand Paul and Financial Privacy, Tax Analysts (Sept.
16, 2015), https://www.forbes.com/sites/taxanalysts/2015/09/16/
litigating-fatca-rand-paul-and-financial-privacy/#5387b4ca5b07;
Wisiackas, Foreign Account Tax Compliance Act: What It Could
Mean for the Future of Financial Privacy and International Law,
31 Emory Int’l L. Rev. 585 (2017).

58 Crawford, at 15.
59 Id.
60 See Frederic Behrens, Why U.S. Brokerage Accounts of

American Expats Are Being Closed, Thun Fin. Advisors (2017),
https://thunfinancial.com/us-brokerage-accounts-american-expats-
closed-2015/.
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rectly when third parties [presumably, FFIs] are the
causes of his alleged injuries.’’61

With respect to plaintiff Daniel Kuettel’s claims of
injury, the judge ruled that difficulties transacting with
foreign banks regarding basic banking needs as an
American abroad also was not traceable to conse-
quences resulting from FATCA. Mr. Kuettel expressed
harm and thus injury resulting from his inability to
obtain a mortgage while living in Switzerland as an
American expatriate, and was thus obligated to re-
nounce his U.S. citizenship62 in order to take advan-
tage of financial products otherwise not available to
him. In ruling that the U.S. government is not respon-
sible for foreign banks’ internal policy, the court
stated, the ‘‘relief for any harm is either for Kuettel’s
daughter to sue her Swiss bank for disparate treat-
ment, if Swiss law provides such protection, or to
seek recourse in the power of the market moving her
accounts to an institution that wishes to compete for
her business.’’63 The court further held that any harm
the Kuettel family may have endured ‘‘was due to ac-
tions of third-party foreign banks not those of the
[U.S. government].’’64

With respect to plaintiff Donna-Lane Nelson’s
claims of injury, Judge Rose ruled that being forced
to renounce her U.S. citizenship65 was not as a result
of FATCA. Ms. Nelson alleged that her Swiss bank
‘‘notified her that she would not be able to open a new
account if she ever closed her existing one because
she was an American.’’ Ms. Nelson faced resistance
from Swiss banks, and thus: ‘‘Fearing that she would
eventually not be able to bank in the country where
she lived, she decided to relinquish her U.S. citizen-
ship.’’66 Subsequently, according to the filed plead-
ings, after Ms. Nelson renounced her citizenship, a
Swiss bank ‘‘offered [Ms. Nelson] investment oppor-
tunities that were not available to her as an Ameri-
can.’’67 Reviewing Ms. Nelson’s claims, the court
held that her ‘‘allegations of harm stem from third-
party conduct.’’68 The court presumably was referring
to Swiss banks or FFIs in Switzerland.

Regrettably, the court appears insufficiently famil-
iar with the practices and methods Swiss banks had to
improvise in haste to keep up with FATCA. Most
Board of Director members of large Swiss financial

institutions were inexperienced in assessing the new
reality that had befallen a small country where, since
the Middle Ages, bank secrecy and private banking
have been codified in the national psyche. In 2015,
banks represented 53.3% of the total value of added
of the Swiss financial sector, totaling CHF 32 billion
and representing 5.12% of the country’s GDP.69

Clearly this fact was lost on this court. FFIs, espe-
cially in Switzerland, had to adjust very quickly to the
fact that their way of doing business — legal under
their laws for many, many years — had suddenly
placed them in a precarious position with respect to
the U.S. capital market.

With respect to plaintiff Marc Zell, a practicing at-
torney in the United States and Israel, the judge ruled
that the injury of losing clients due to the reporting
requirements imposed by FATCA with respect to
pass-through payments70 were the result of third-
parties, or Israeli banks. Mr. Zell alleged that he and
his law firm were required to provide information per-
taining to their U.S. clients to the Israeli government
pursuant to the U.S.-Israel IGA. As a result, many of
Mr. Zell’s clients left his law practice. Furthermore,
because of the reporting requirements, many Israeli
banks ‘‘required his firm to close accounts, refused to
open others, and requested conduct that is contrary to
banking regulations.’’71 Consequently, Mr. Zell suf-
fered financial harm. Furthermore, he challenged the
law on the basis that disclosure of the names of the
U.S. account holders to the Israeli tax authorities
would violate his attorney-client relationship, and by
refusing to provide their names to the Israeli tax au-
thorities, he may subject them to a 30% withholding
tax on pass-through payments to recalcitrant account
holders.72 In ruling in favor of the U.S. government,
the court held that ‘‘the majority of Zell’s allegations
concern conduct of Israeli banks’’ and that ‘‘conduct
of third parties (even if related to the bank’s compli-
ance with FATCA) does not confer standing to bring

61 Crawford, at 15.
62 See Laura Davison, U.S. Second-Quarter Expatriation Sec-

ond Highest on Record, 148 Daily Tax Rep. (BNA) G-3 (Aug. 3,
2014).

63 Crawford, at 18.
64 Id.
65 See n.58, above.
66 Crawford, at 19.
67 Id.
68 Id.

69 Key Figures, The Swiss Banking Centre, Swiss Bankers
Ass’n, http://www.swissbanking.org/en/financial-centre/key-
figures.

70 §1471(d)(7) (‘‘ ‘passthru payment’ means any withholdable
payment or other payment to the extent attributable to a withhold-
able payment.’’).

71 Crawford, at 20.
72 Id. A recalcitrant account holder is an account holder that

fails to comply with an FFI’s ‘‘reasonable requests’’ for informa-
tion necessary to determine which accounts are United States ac-
counts; fails to provide name, address, Taxpayer Identification
Number, and account-number information to an FFI for United
States accounts; or fails, upon an FFI’s request, to provide a
waiver as per foreign law that would otherwise prohibit disclosure
of information. §1471(d)(6).
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suit against Defendants.’’73 The court concluded that
Zell’s injury, losing clients, is ‘‘because of the dis-
criminatory actions of the Israeli banks.’’74

Crawford was appealed, and the Sixth Circuit Court
of Appeals confirmed the Ohio district court ruling.75

In the appeal, the plaintiffs have argued that their in-
juries include not just the loss of constitutionally pro-
tected privacy, but also financial and security risks.76

In their reply brief, the plaintiffs established that their
harms are fairly traceable to government action and
that ‘‘ ‘[a]n injury ‘produced by’ the defendant’s de-
terminative or coercive effect upon’ a third party suf-
fices for standing — but an injury that results from
‘the independent action of [a] third party’ does not.’’77

In ruling for the government in the lower court, Judge
Rose interpreted the coerced-effect action (e.g., of
FFIs), into independent actions. More specifically, cit-
ing to the government’s brief as evidence, that
‘‘FATCA does not require [an FFI] to decline U.S. cli-
ents or coerce it into doing so’’78 but rather rejecting
to open or maintain an account for an American cus-
tomer is ‘‘simply [the FFIs] choice.’’79 In other
words, [the FFI] had ‘‘ ‘chosen’ to turn away U.S. cli-
ents rather than being coerced into that step by
FATCA or an [IGA].’’80

In affirming Judge Rose’s ruling that the plaintiffs
lacked standing, the Sixth Circuit Court of Appeals
sends a strong message to FFIs around the globe that
Judge Rose’s arguments with respect to third-party
traceability may very well become the causes of ac-
tion of future plaintiffs’ complaints. Writing on behalf
of the Sixth Circuit panel, Judge Danny J. Boggs held
that the plaintiffs failed to show ‘‘an actual injury that
is fairly traceable to FATCA or an imminent threat of
prosecution for non-compliance with FATCA.’’81 The
Sixth Circuit further held that the plaintiffs injuries are
more appropriately traceable to a ‘‘bank’s independent
actions’’82 or ‘‘the voluntary choice a bank makes not
to service U.S. clients.’’83 The Court of Appeals af-
firmed the Ohio District Court’s overall rationale that

most of the harm for which the plaintiffs are seeking
redress ‘‘is traceable only to the [actions of] foreign
banks and not to FATCA,’’84 thereby setting a danger-
ous precedent for FFIs. Furthermore, emphasizing
that none of the plaintiffs have faced direct conse-
quences such as the imposition or threat of imposition
of financial penalty for noncompliance provides a fu-
ture litigation benchmark.

In another case, Alsheikh v. Lew,85 a federal district
court in California dismissed a constitutional chal-
lenge to FATCA due to the plaintiff’s lack of standing.
The court held that the plaintiff — a U.S. citizen em-
ployed in Saudi Arabia — had not established stand-
ing because he had demonstrated only general griev-
ances about FATCA. In addressing the element of ‘‘in-
jury in fact’’ necessary to show standing, Judge Jon
Tigar ruled that the plaintiff did not articulate any in-
jury for which he is seeking relief. More specifically,
the court reasoned that ‘‘Plaintiff does not allege any
facts detailing whether any financial institution in
Saudi Arabia, or otherwise, has, in fact, been required
under FATCA to provide Plaintiff’s financial informa-
tion to the U.S. government.’’86 In addition, the court
held that the plaintiff has not ‘‘allege[d] that he has
had any application for an account denied or any ac-
count closed.’’87 Consequently, ‘‘[the plaintiff] has
failed to allege that he ‘himself [is] among the in-
jured.’ ’’ 88 By providing these guidelines, the court is
insinuating the types of injuries a third party (e.g., an
FFI) may potentially be responsible to address as a
consequence of FATCA.

The Case of the Accidental U.S.
Person

Most large banks have an on-boarding process with
respect to new clients. Given the fact that an account
holder may have many nationalities and residencies,
FFIs must remain vigilant to ensure that a new cus-
tomer’s residency and citizenship statuses are re-
vealed to the FFI at the time the relationship is
opened. Furthermore, FFIs must draft protocols and
train their client-facing staff to periodically inquire
from account holders whether their immigration sta-
tus vis-à-vis the United States has changed during the
course of a year. More specifically, FATCA’s reach to
detect and monitor U.S. customers requires FFIs to
frequently interview account holders with respect to
their U.S. immigration status or lack of same. As dis-

73 Crawford, at 21.
74 Id., at 22.
75 Crawford v. Dep’t of Treasury, No. 16-3539 (6th Cir. Aug.

18, 2017).
76 See Erin McManus, Challenging Foreign Bank Account

Law: What’s the Injury? 15 Daily Tax Rep. (BBNA) K-1 (Jan. 25,
2017).

77 See Crawford v. Dep’t of Treasury, No. 16-3539 (6th Cir.
2017), Plaintiff’s Reply, 2016 TNT 182-21, DOC 2016-18750
(Sept. 15, 2016), at 8.

78 Id.
79 Id.
80 Id.
81 See n.76 above, at 23.
82 Id.
83 Id.

84 Id.
85 See Alsheikh v. Lew, No. 3:15-cv-03601-JST, 2016 U.S. Dist.

LEXIS 47986 (N.D. Cal. Apr. 7, 2016).
86 Id., at *5–7.
87 Id.
88 Id.
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cussed above, the technical rules relevant to the defi-
nition of a U.S. person require a mathematical calcu-
lation and careful review of facts. FFIs are required to
identify U.S. persons and ‘‘reason to know’’ rules that
would place undue burden on them to ascertain with
certainty the immigration changes to a U.S. person, if
any.

CONCLUSION
FFIs may be at risk for answering the disputes of

U.S. account holders with respect to contract forma-
tion, entity classification and FATCA reporting, pri-
vacy laws (especially if no waiver has been obtained
by the FFI from the account holder in jurisdictions
with strong data protection laws (such as Switzer-
land)), reporting of qualified U.S. persons, and third-

party claims akin to Crawford. To ensure that FFIs
protect themselves against possible retaliation by U.S.
account holders with respect to the protocols and
measures FFIs would instill post-FATCA, they must
be mindful of the actions they take to accommodate
two competing interests: (1) remaining in the good
graces of the U.S. government (i.e., the IRS and the
U.S. Department of Justice) vis-à-vis FATCA report-
ing such that they can participate in the U.S. capital
market without triggering an unforgiving 30% tax on
withholdable payments and (2) ensuring that the com-
pliance actions they take vis-à-vis their U.S. account
holders does not inadvertently subject them to poten-
tial lawsuits akin to the arguments the Sixth Circuit
affirmed in Crawford.
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