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The 'Pennsylvania Solution' To The Fracking Boom 

   

Law360, New York (June 8, 2015, 5:56 PM ET) --  

 Pennsylvania Governor Tom Wolf announced the formation of a task force on May 27, 2015. The task 
force would be responsible for helping commonwealth agencies, the natural gas industry and 
communities across the state to “collaborate more effectively” in anticipation of thousands of miles of 
Pennsylvania natural gas pipeline infrastructure that could be constructed over the next decade. This 
call for collaboration among stakeholders could be the latest example of the “Pennsylvania solution.” 
 
Over the last several decades, the commonwealth has on many occasions developed creative and 
comprehensive solutions to the state’s energy challenges by harmonizing multiple, competing and 
sometimes conflicting interests. These discrete events comprise the “Pennsylvania solution” and 
demonstrate Pennsylvania’s legacy of developing practical and fair solutions to energy challenges. 
 
The Pennsylvania solution successfully resolved the economic havoc wreaked by the nuclear accident at 
Three Mile Island by allowing the nuclear plant cleanup costs to be shared between investors and 
customers and avoided the devastating consequences of a utility bankruptcy. Later, the Pennsylvania 
solution was employed to mitigate the rate increases to natural gas customers following the U.S.Federal 
Energy Regulatory Commission’s approval of natural gas take or pay costs that threatened the stability 
of retail natural gas rates by forcing customers to pay for gas not actually used. A more recent 
incarnation of the Pennsylvania solution was the historic restructuring of Pennsylvania’s retail electric 
industry in the late 1990s, led by creative legislation borne out of a stakeholder compromise that 
authorized both retail electric competition and the cost recovery of prior electric generation investment 
that was no longer competitive. 
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A new Pennsylvania solution is needed today to address gas infrastructure if the enormous benefits seen 
thus far from the shale gas revolution are going to continue for the benefit of future Pennsylvanians. 
 
The numbers tell a very compelling story. Natural gas drilling companies in Pennsylvania set another 
record in 2014, as shale gas production jumped 30 percent last year, according to recent data released 
by the Pennsylvania Department of Environmental Protection. Shale drillers produced more than 2 
trillion cubic feet of gas in the second half of 2014. Throughout all of last year, they produced 4 trillion 
cubic feet, or about 16 percent of what the entire U.S. consumes on an annual basis. 
 
This recent development continues a trend that has been documented by Pennsylvania State University 
for years. 
 
Penn State’s 2009 study[1] suggested that the economic impact of Marcellus Shale in Pennsylvania 
during 2009 ranged between 23,385 and 23,884 jobs and between $3.1 and $3.2 billion in that year. This 
impact included about $1.2 billion in labor income and almost $1.9 billion in value added to the 
Pennsylvania economy. That 2009 study predicted there would be additional economic impacts of 
Marcellus Shale activity in future years as mineral right owners spend the leasing and royalty income 
they received in 2009 but saved for later use. 
 
In The Economic Impacts of the Pennsylvania Marcellus Shale Natural Gas Play: An Update,[2] Penn 
State researchers updated their earlier report and provided a series of estimates, which, some five years 
later, have proven to be reasonable, if not conservative. For example: 
 
Estimate one: 

“The Marcellus resource base is large and could support significant levels of drilling in the future. This 
study estimates a dramatic expansion of Marcellus gas production from slightly over 327 million cubic 
feet per day during 2009 to over 13 billion cubic feet per day by 2020. If this occurs, employment would 
expand by 200,000 jobs and annual gains in state and local taxes revenues would exceed $1 billion.” 
(Economic Impacts - p. v.) 
 
As of November 2014, the U.S. Energy Information Agency put production at 16 billion cubic feet of 
natural gas per day. The Marcellus regions produces more gas today than this report predicted the 
region would provide in the next six years. 
 
Estimate Two: 

“At 3,500 wells by 2020, drilling density would remain quite low compared to other shale gas plays. If 
these projections are borne out, the Pennsylvania Marcellus could have a profound effect on the U.S. 
natural gas market.” (Economic Impacts – p. 17) 
 
Operators in Pennsylvania beat estimates here as well. According to StateImpact, today there are 7,788 
active natural gas wells producing in the commonwealth. Again, this number exceeds predictions of 
where this industry would be in 2020, five years earlier than expected. 
 
Estimate Three: 

“During 2015, the Marcellus gas industry could be generating more than $14 billion in value added, $1.4 
billion in state and local tax revenues and increasing state employment by 160,000. In 2020, the impacts 



 

 

grow even larger with over $18 billion in value added, over $1.8 billion in state and local tax revenue and 
a workforce 200,000 larger.” (Economic Impacts – p. 18) 
 
According to a recent study by the American Petroleum Institute, the natural gas industry in 
Pennsylvania is contributing $34.7 billion to the state economy, which makes up 5.8 percent of the 
state’s total economic activity. (2014 API Vendor Survey Findings Report) The Pennsylvania Department 
of Labor & Industry’s April 7, 2015, Marcellus Shale Fast Facts reports that in the third quarter of 2014, 
Pennsylvania shale related employment totaled 249,436 jobs. According to the June 1, 2015, testimony 
of the Associated Petroleum Industries of Pennsylvania before the Senate Environmental Resources and 
Energy Committee, the gas industry has paid more than $2 billion in state taxes since 2007. 
 
While the actual numbers can be debated, there is little doubt that over the last several years, the shale 
boom has been wonderful for Pennsylvania in terms of gas production and delivery, job creation and 
overall economic development. But these benefits have not stopped many from crying foul. Highway 
congestion and traffic, increased risk of accidents both during and after pipeline construction, claimed 
loss of property values, alleged inadequate royalty payments and fears of adverse environmental 
impacts are only some of the alleged adverse consequences of the shale boom. While often more 
qualitative in nature than job growth and economic impacts, these concerns are real to those who have 
them. Many believe these issues are not being given fair consideration in the continued development of 
shale infrastructure. Assuming the critics are even partially correct, the question is how can all potential 
factors be fairly and efficiently evaluated in the next round of gas infrastructure siting and construction 
projects in Pennsylvania? If these critical issues are not resolved, can we be truly assured that the 
economic and other benefits Pennsylvania has seen from the shale boom over the last 10 years will 
continue? The governor’s task force may hold the answer. 
 
Any large scale construction and development project involves the intersection of three primary 
constituencies and impacts — social, environmental and economic. An effective tool for ultimately 
evaluating these projects requires finding the common ground among social, environmental and 
economic concerns so we can conclude that under a specific set of conditions any particular proposed 
project is truly “sustainable.” Project “sustainability” is the holy grail of infrastructure development. 
 
These large constituencies and impacts are not difficult to describe, at least in general terms. Social 
impacts are those qualitative issues regarding quality of life, the type of community one chooses to live 
in, a feeling that concerns and issues have a place to be heard and are likely to meaningfully impact the 
project, etc. Economic concerns are the financial impacts a large construction and development project 
is likely to have on the key stakeholders, including the project developer, project lenders, construction 
workers, community, directly and indirectly impacted property owners, local businesses and all levels of 
government and taxpayers. All short, medium and long-term economic impacts can and should be 
evaluated. Finally, it is essential to consider and evaluate the impacts a project is expected to have on 
the environment, including air and water pollution, endangered species, natural and cultural resources, 
historic resources and land use, among others. 
 
These three constituencies and impacts — social, economic and environmental — must be evaluated in 
concert to develop a sustainable project. Sustainability refers to the likelihood that — regardless of 
result — key stakeholders believe the process to site and develop a major infrastructure gas pipeline 
project considered and evaluated all view points; all key stakeholders were provided notice of the 
project and an opportunity to be heard; the outcome of the process was not preordained; and that the 
process was fair, reasonable, comprehensive, unbiased and concluded in a reasonable amount of time. 



 

 

When social, environmental and economic issues intersect, a project is “sustainable,” as shown 
below:[3] 

 
 
Addressing the perception that there is no cohesive and comprehensive approach to resolving the 
myriad of issues and stakeholders claiming a right to participate in the determination of how, when and 
where gas pipeline infrastructure should be built will be a key challenge for Gov. Wolf’s task force. It is 
not a question of whether the project is being proposed by a traditionally regulated public utility or by 
an entity considered by some as “unregulated.” Nor is it an issue of regulated versus market forces. 
Rather, it is a question of whether and how gas pipeline projects that impact a wide number of public 
and private stakeholders can be evaluated in a timely, fair and comprehensive fashion. This is no easy 
chore. 
 
Today, major gas pipeline projects can choose different paths to siting and development, any of which 
could be right or acceptable. Interstate gas pipeline projects can use the gas pipeline siting process 
administered by FERC under the Natural Gas Act. On the other hand, intrastate gas pipeline projects in 
Pennsylvania have no counterpart state siting process but can negotiate private of right of way with 
impacted landowners and address local zoning and land use issues directly with local governments. 
Either process may or may not be cost-effective, timely or “right” under the specific facts. The FERC 
process is often riddled with claims of high costs and long delays, while a private process may in theory 
afford greater flexibility and a faster time frame, until property owners along the proposed route object 
and are unwilling to grant needed right of way at a reasonable or any price. And what happens when a 
gas pipeline planned to be built on the foundation of private right-of-way is subject to an injunction or 
other legal challenge at the proverbial “eleventh hour” based on alleged environmental claims that 
arguably have never been considered or evaluated? These latter environmental concerns loom 
increasingly large in Pennsylvania following the Pennsylvania Supreme Court’s decision in Robinson 
Township v. Commonwealth of Pennsylvania.[4] 
 
With the costs and risks so high for all stakeholders, it is reasonable to ask if another tool should be 



 

 

available to address the need to balance the social, environmental and economic issues in play to 
develop a truly “sustainable” gas infrastructure project. 
 
The Pennsylvania Public Utility Commission’s (PaPUC) existing regulations on the siting of intrastate 
electric transmission lines may provide the basis for a new paradigm for the siting of intrastate gas 
pipelines, in appropriate circumstances.[5] Since the 1970s, the PaPUC has had in place a 
comprehensive set of regulations for public utilities looking to construct electric transmission lines in the 
commonwealth. 
 
Before the PaPUC takes action on a siting application, the PaPUC’s regulations require impacted public 
utilities to formally study a line route, evaluate alternatives and analyze the proposed transmission line 
route for all manner of land use, natural resource and environment criteria. While reviewing these 
factors before the PaPUC takes action on the application is important, the regulations are, nevertheless, 
not perfect. The regulations only apply to public utilities, not to other entities looking to site electric 
transmission lines in the commonwealth. In addition, there is no specified time frame for the completion 
of the regulatory siting process, which could lead to potential delays. Furthermore, it could be difficult 
to materially change the approved site or route of the electric transmission line if warranted by actual 
conditions in the field. 
 
These facts suggest that the governor’s task force may want to consider if legislative and regulatory 
changes are needed to implement a new framework for the siting of intrastate gas pipeline 
infrastructure in Pennsylvania, particularly where the public importance of a project makes a compelling 
case for it being built. These changes could include (i) expanding the type of entities that could elect to 
use a gas pipeline siting process beyond traditionally regulated Pennsylvania gas public utilities; (ii) 
establishing an agency with statewide responsibility for, and jurisdiction over, adjudicating requests for 
approval of gas pipeline siting applications; (iii) creating a mandatory time period for the completion of 
gas pipeline siting applications; (iv) providing the ability of approved gas pipeline routes to be modified 
— sometimes substantially — in the discretion of the project developer as field conditions warrant; (v) 
allowing all relevant and interested stakeholders to meaningfully participate in the siting application 
process; and (vi) confirming that the use of the siting process would be optional and not mandatory, 
thereby preserving for gas pipeline companies the discretion needed to operate their businesses to 
maximize the needs of their customers. 
 
If a paradigm like this were developed timely, all the key stakeholders in gas pipeline infrastructure 
construction and development would see enormous benefits and these projects would likely achieve the 
sustainability they and all Pennsylvanians deserve. The output of the governor’s pipeline infrastructure 
task force could be the newest version of the Pennsylvania solution. 
 
—By Alan M. Seltzer and John F. Povilaitis, Buchanan Ingersoll & Rooney PC 
 
Alan Seltzer is a shareholder in Buchanan's Harrisburg, Pennsylvania, office and co-chairman of the firm's 
power generation, renewable and utility practice group. 
 
John Povilaitis is a shareholder in Buchanan's Harrisburg office and former chief counsel of 
the Pennsylvania Public Utility Commission. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 



 

 

 
[1] Economic Impacts of Marcellus Shale in Pennsylvania: 2009, by Timothy W. Kelsey (Penn State), 
Martin Shields (Colorado State), James R. Ladlee (Penn State), and Melissa Ward (Penn State), in 
cooperation with Tracy L. Brundage (Penn College), Jeffrey F. Lorson (Penn College), Larry L. Michael 
(Penn College), and Thomas B. Murphy (Penn State) (August 2011). 
 
[2] By Timothy J. Considine, Ph.D. Robert Watson, Ph.D., P.E., and Seth Blumsack, Ph.D. (May 24, 2010), 
(Pennsylvania State University, College of Earth and Mineral Sciences). 
 
[3] This graphic depiction of the social, economic and environmental factors to be considered in the 
evaluation of gas pipeline infrastructure has been adapted from a presentation by Gary Fechter,, UGI 
HVAC, from the May 20-21, 2015 Public Utility law Conference. 
 
[4] Taking a skeptical view of modern oil and gas development and reviewing the legacy associated with 
Pennsylvania’s past development of its natural resources, such as coal, the Pennsylvania Supreme Court 
relied on Pennsylvania’s Environmental Rights Amendment, Pa. Const. art. I, § 27,[6] in banning zoning 
uniformity established by Act 13. Among other things, the Pennsylvania Supreme Court stated that, 
“[b]oth techniques [horizontal drilling and hydraulic fracturing] inevitably do violence to the landscape.” 
According to the Pennsylvania Supreme Court, the Environmental Rights Amendment (“ERA”), which 
codifies common law public trust principles, serves as a limit on the Pennsylvania Legislature’s ability to 
override local government efforts to limit development for environmental protection purposes. The 
plurality opinion interpreted the ERA to impose an obligation to preserve protected resources on both 
the state and local governments as well. 
 
[5] See, 52 Pa. Code §§ 69.3101-3107 and §§ 57.71-57.76, 
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